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SPEECH OF Mg. RIVES, ov VirGinia,
On the Resolution for the Anneration of Texas.

IN SENATE—FEBRUARY 15, 1545.

The Senate having | the ideration of the Jjoint
resolution from the House for the annexation of Texas,

Mr. RIVES rose and addressed the Senate in opposition to
the joint resolution for the admission of Texas to Union.
He commenced by observing that it was very well known to
Lhaﬂemlc,mdnon_mhmulo the country, (so fur as uny
humble opinion of his could be deemed of any importance, )

.;:\\ N ~)

_

! sudden irruption of new and dangerous innovations drove ug
all o an examination of the fundsmental doctrines of our
system. Vurginia had o maxim in her bill of rights which
could never be too often repeated, that * no free government
o the blessing of liberty can be preserved to any people but
by & firm adherence t justice, temperance, moderation, nml‘
virtue, and by a frequent recurrence to fundamental principles.”
If ever there had been an occasion which called for such a re-
currence, and the exercise of these saving virtues, this wus one.
Having scen where the Constitution has deposited the pow-
er of making treaties, the next question which presented itself
wus this : What is & treaty *—for on that question depended
the rightful decision on the measure now proposed.

An attempt had been made to attach a technical and cabal-
istic meaning to the word, which, ifndupio@. went to exclude
many international contracts. But was.this so ' We were
in p ion of what was justly deemed the highest authority

that he was nol opposed to the acquisition of Texas whenever
it could be fairly and honorably plished, in sccordance
with the provisions of the Constitution, and without gravely
disturbing the harmony of existing relations between one sec-
tion of this country and snother, and between this Govern-
ment and other Governments. 8o far from it, that he regaril-
ed that measure as combining many important national ud-
vantages, commending it to the consideration of the whole
country—of the North and the West more than the South.

In much of what had been so eloquently said by the hon-
oruble Senutor from Pennsylvania (Mr. Buenawax) yester-
duy, in regard to the expediency of the annexation, he concur-
red.  But a far higher question than that is now before us.
Every thing that might be deemed by us expedient is not,
therefore, lawful and justifinble. hat would it profit us
should we gain Texas, if thereby we lost our regard for that
sacred instrument which was the bond of our national union,
the pledge and palladium of our liberty and happiness > The
mode in which Texas was 1o be acquired, in its nspect upon
the principles of our political compact, was, with him, a vital
and n paramount consideration, We had heretolore made
important acijuisitions of foreign territory, more than doublin
the area of our original limits ; but we had made the acquisi-
tion by means of the treaty-making power ; and in this case of
Texas, too, the treaty power had been called into getion to
achieve the measuro of annexation ; but the treaty not having

_ received the constitutional sanction of two-thirds of this body,

it was niow at last discovered that all this reference to the
treaty-making power was a mere useless ceremony ; a work
of supererogation ; an idle, unmeaning formality; and that
the object could be better accomplished by a joint resolution, to
be passed by a mere majority of the two Houses of Congress.

Under these circumstances, the question now put to the judg- | fracts with foreign Prwers, which have the force of law, but | proposed to be completely subjected to and i

ment and conscience of every Senator was, whether this sum-
mary mode of ing was warranted by the Constitutien,
and in conformity with that good faith which the people of the
several States had pledged to each other when they adopted the
Constitution and promised to abide by it.

It was the proud distinction and the peculiar happiness of
this country to possess u writfen Constitution—an instrument
which not only limited the general mass of power delegated
to the Government, but which defined the particular powers
1o be exercised by each branch of that Government.  Accord-
ing to its provisions, each department had its own appropriate

the safeguard of the public liberty. The legislative depart-
ment in other Governments arrogated to itself supreme power,
the jura summi imperii ; but, thank God' such legislative
supremacy was unknown in ours. The legislative as well as

on such questions.  Vattel told us what was the naked fun-
damental conception of a treaty, defining it to be **u public
pact between independent eign po " That was
the whole matter ; there was no mystery about it.  He knew
indeed that, in the language of diplomacy, we had both treati

Perhaps the honoruble Senator had the idea that, in a trans-
action like this, where a foreign Government transferred its
entire territory, with all its inhabitants, to the Governunent of
& new sovereign, where it transferred human allegiance us well
us mere ueres of the soil, it was not & treaty, and he feared an
honorable friend in his eye (Mr. Fosrin) was a deal
taken by this doctrine. But was there any ground for it } A
treaty was an agreement with a foreign sovereign ; and where
was the sovereignty in Texas ’  Certainly, according to the
American doctrine, in the mass of the + Now, if the
agreemenit was made ultimately with the people, instead of be-
ing less, it was more emphatically u treaty with a sovereign
Power than if made with the Government only. If the hon-
orable Senator from Pennsylvania really intended to intimate

and urticles of convention, but conventions were all treaties
il not, whence did the Senate derive its power to ratify con-
ventions, so called * An sgreement between two nations in
reference Lo a specific object ur to a single act to be performed,
such as the payment of indemnities or the fixing of some un-
important boundary, was usually denominated a convention ;
still it was in substance a treaty, for the term treaty was gene-
ric and comprehended the whole. A treaty, scconling to the
highest authority, was simply an international compact.

It wns importunt to know in what sense this term treaty was
lerstood by the people when they were called on to ratify
the treaty-making power, as laid down in the new Constitu-
tion. And on this point it gave him great pleasure to turn the
attention of the Senate to a brief passage of the Federulist,
which not only furnished u definition of & treaty, but went to
explain the whole nature, philosophy, and coneeption of the
treaty-making power. Gentlemen would find the passage in
No. 75 of the Federalist, pnge 322: |

*The essence of the Legislative is to enact laws ; or, in oth-
er words, to prescribe mEn for the regulation of the society ;
while the execution of the laws aud the employment of the com-
mon strength, either for this pu of for the common de-
fence, seem to comprise all the functions of the Executive mtﬁ;
istrate, The power of making treaties is plainly neither
one nor the other. It relates neither to the exeeution of the
subsisting laws, ffbr o the enaction of new ones, and still less
to an exertion of the common strength.  Its objects wre con-

derive it from the obligations of good faith. They are not rules
preseribed by the sovereign o the subject, but agreements be-
tween sovereign and sovereipn.  The power in question, there-
fore, seems to form a distinet department, and to belong pro-
perly ueither to the Legislative nor to the Exceutive.”

Now, with the lights derived from this authoritative defini-
tion of treaties and the treaty-making power, Mr. R. turned

; in | Pennsylvania (Mr. Brenaxax) needed not to be reminded
(he Spressve Iangunge of M. Tolbrone < Chainaddon | 1Bk & conrac was an- * greemen 1 do o ot 10 do s pr
It 1 Or A1

by the li

ted nuthority. = ¢ An elective des- ticular thing on a sufficient consideration.” Was not this an example of such a treaty. With all res

potism,” as he had so well said, ““was not the Gover t |5

we fought for.” In oor system the powers were so balanced
between the several bodies of magistracy that neither eould
transcend its own limits without being immediately checked by
the others. This was the fundamental conception of Ameri-
can constitutional liberty, as understood by the enlightened
founders of this Republic, and it had been faithfully carried
out in the Constitution of the United States. In that instru-
mant all the legislative powers of the Government were spe-
cifically enumerated and vested in the two Houses of Con-
gress; the Executive power was defined and entrusted to
the hands of the President ; while the Judicial suthority was
confided to the Bupreme Court, and 10 such other subordinate

courts as should be established from time 1o time by Congresa. forever, and in those south of it it shall or shall not be pro- | sult the classic pages

This organization embraced all the great internal interests of
the country.

But therc remained other interests to be provided for, which
had respect to the relations of this country with foreign Pow-
ers. 8o important was the power which controlled these,
that Locke, in his celebrated Treatise on Government, had
ranked it ‘along with the Legislative and Executive, as a co-
ordinate independent power, under the name of the Federa-
five power.  All these interests, whether of peace or war, of
alliances, of succers, of commerce, of ferrifory, of hounda-
~ies, were regulated by treaty. It became, thercfore, in lay-
ing the foundations of the Gover » & matter of primary
im: to determine where this great power should be
Im all the modern Governiments of Europe it was an
appendage to the Executive; bat in- ours it was different.
Under the articles of the Confederation this power was reposed
in Congress ; but the consent of nine States was requisite to
give effect to any treaty or alliance. When the Convention
met to frame the new Constitution, it was an embarrassing, as
well as an imporiant inquiry, where this power should be de-
posited. The first ides suggested was to place it in the Senate
exclusively ; then it was suggested that the President should
be associated with the Senate ; and when this was resolved on,
then arose the question whether the Presidentand a mere ma-
Jority of the Senate should exercise the power, or whether
more than & majority should be required. In this question
greal interests were involved. The Northern States enter-
tained great jealowsy in regard to the interests of the fishe-
ries, and feared lest, in the futare exigencies of the Republic,
these might edae to be coded by treaty ; while the Southern
States were equally jealous respecting the navigation of the
Mississippi and the question of their Western boundaries, both
which points were then in controversy with Spain.  Both the
North and Bouth, therefore, united in d ling that more
than a simple majority of the Nenate shoull be requisite for
the ratification of a » and the jon of two-thirds
was finally agreed m”“’}" i

The new Canstitution having been adopted by the Conven-
tion which framed it, it was presented to the peopl bled
11 Conventions in their several States for aceeptance or rejec-
tion.  When the draught of the new instrument came before
the Convention of Virginia, no feature in it attracted so ear-

nest and #o jealous a degres of attention as this power to form |

treaties.  The thunder of Putrick Henry's eloquence was im-
mediately lsunched aguinst it ; because he thought its arrange-
ment of the treaty-making did not sufficiently secure
to the South and the West their rights in reference to the navi-
gation of the Missiswippi and to their western boundaries. He
compared the now Constitution with the old articles of Con-
faderation in this respect, and endeavored to show that the
Etates had enjoyed greater security under the latter than they
would by the vew arrangement. 8o grest was the anxiety
11 the Yirginia Couvention respecting the safety of Western
interests, that a most searching inquiry was instituted into
the acts of the Continental Congress respecting a negotiation
for the temporary surrender of our right of navigating the
Mississippi ; and members of the Convention who had been
delegates to Congress were called to the stand as witnesses,
and required to testify what had been done in that matter.
Nor was it until after days of deliberation that Virginia finally
consented to ratify the new Constitution ; but she accompaied

her ratification with a proposition for its amendment, demand- | "8Y

ing higher security rospecting the exercise of the treaty-making
power. Her demand was, that in commercial treaties the as-
sent of two-thirds of all the members of the Senate should be
requisite, and that in treaties for territorial boundaries the ns-
sent of three-fourths of both Houses should be requisite. The
noble and patriotic 8tate of North Carolina concurred with
Virginia in this amendment, but it was not scceded to by the
other States, the requisite number of them huving ratified it
with the treaty clanse as it now stood,

Boon afler the new Government went into operation, an
important discussion arose in Congress as to the extent of this
very potwer. | He referred to the unfortunate difference of opi-
nion between the H of Rey tives and President
Washington respecting the British ftrenty negotiated by Mr.
Jay. The House called on the President for the instructions
under which the treaty had been made, and General 'Wash-
ington sent them an suswer in which, with the highest antho-
rity which had ever accompanied any merely human words,
he gave his testimony as to the true intent and meuning of this
part of the Constitution.  His words were these :

“Having been n member of the General Convention, and
knowing the principles on which the Constitution was formed,
I have ever entertained but one apinion on this subyeet ¢ aml,
from the first establishment of the Government to this moment,

my eonduct has exemplMed th;’?inhm. that the power of | ment, becanse the treaty submitted at the last session did

making treaties is rochisively ve in the President, by and
with the adviee and convent of the Senate, provided two-thirds
of the Senators present conenr 3 and that every treaty, so made
and promulgated, thenceforward beeame the Jaw of the land. »

‘It in a finet declared by the General Convention, and nniver-
slly understood, that the Constitation of the United States was
the result of a spivit of amity and mutual concession,  And it
in well known that, under this influenee, the smallr States were
admitted o equal representation in the Senate with the larger
States ; and this beaneh of the Government was invested witly
great powers, v, on the equal participation of thowe powers,
the sovereignty and politieal safety of the smaller States were
desmed essentially to depend.

Mr. R. was happy to say that that patriotic and enlightened
House of Representatives, including, as it did, such men as
, and , and going, axit

o''d, 10 an extent hardly now justified in regard to their right
fraly to pass or not to pass acts to redeem the public faith,
wha,1 plighted by treaties, yet did disclaim, in the most posi-

Gallati

M wdison, Nicholas, Livingst

tve neanaer, any agency in the making of treaties.

Mr. R. mid he had broaght forward these facts in order 1o
show ﬂrlm_ubn had entered more deeply into the frane-
compromises of the Constitation than the ar-

rangement of the treaty-imking powsr—a power now seught
to be exerched, in open defiance of the Constitution, by the
There were occasions when the

work and

two Houses of Congress.

1 f, on certain terms and conditions, to admit a foreign
nstion into this associated Federal Republic > The question
snswered itself.  What had the honorable Senator done yes-
terday > Had he not gone over the terms of this agreement,
declaring that some of them he liked and others he did not
like * In this resolution Congress was asked to say to Texas,
““If you will unherse your President ; dissolve your Govern-
ment ; go back to a state of nature ; cede all your public
establishments, mines, minerals, and every thing but your
public lands ; retain your public domain ; continue responsible
for your debts ; agree to the understanding that new States
may be carved out of your territory, on the condition that in
all of them north of a certnin line slavery shall be prohibited

hibited, as the people may choose—if you will do all these
things, then it is a bargain, und we will admit you into our
Confederacy on equal terms with ourselves.” Now, if this
was not an agreement—if it was not a contract, and that with
an extinordinary display of terms too, then Mr. R. did not
know what an agreement or a contmgt was.  That it was an
agreement all the world must see. No man conld wink so
hard as not to see it. The only question, then, which re-
mained was, whether it was not an agreement with « Joreign
:'rxdz\@mdmt Power ?
hat, then, was Texas > Need Mr. R., at this time of
day, prove the title of Texas to naitonal independence *
Shoulrhe be told that «he was not a foreign, sovereign, in-
dependent Power* He presumed not. Then, whether we
looked at the terms or at the parties, this was an agreement
between sovereign and sovereign.
Now, then, where was un agreement to be consum-
mated according to the Constitution ’ He asked the honor-
able Senator from Pennsylvania where ' The joint resolu-
tion announces its true character on its face.  Res ipsa loqui-
tur. Itis styled a joint resolution **declaring the ferms on
which Congress will admit Texas into the 1Tnion as a State.”
When we looked at the body of the resolution did it bear the
ordinary badge of legislati “he it ted 7"
language was “‘be it consented.” [A laugh.]
langunge of the marrisge ceremony—*‘ whereas A. and B.
have consented logether in holy wedlock.” [Increased laugh-
ter.] (He was sorry to be obliged to make such an allusion
when addressing the h ble gentleman, who was not yef
initiated in these myml:te [More laughter.] Yex, its
terins were ““be it consented ;" ‘“it is hereby agreed,” not
““‘hereby enacled.” It was the very language of treaties.
Gentlemen could not wink 0 hard as not to see it was in
substance a treaty, begun and ended by legislation.
And, further : when we looked at the subject-matter of the
agreement, Mr. R. averred not only that it was a treaty, but
thut the object could be consummated in no other way than
by treaty.

Mr. R. laid down this proposition, and he invited the hon-
orsble Seuvator (who, though not s *¢ Philadelphia lawyer,”
was at all events a Pennsylvania lawyer) to find a flaw in it if
he could : he asserted that foreign territory could not peace-
ably be acquired (upon terms and conditions, as in this case)

in any other mode than by treaty ; because such territory, be-

ing under an independent sovereign Power, could not be peace-

ably acquired without the consent of that sovereign ; and,

when that consent was given, in whatever form, it constituted

a treaty, and nothing else. 3

He had heard, by way of embarrssing and mystifying the

subject, a great deal suid as to the various modes in which ter-
ritory could be acquired. They were told that it might be ac-
quired by conquest and by discovery. 8o it could ; but neither
of these modes affscted Mr. R.’s proposition in the least. He
said it could not be peaceably nequired ; this, in terms, exclud-
ed acquisition by conquest ; and by implication it exeluded
discovery, because it referred 10 a case of a peopled and settled
country, under the jurisdiction of a sovereign organized Power.

He agnin invited his honorable and leamned friend to answerit if
he could. Lot him point out a mode by which foreign terri-
tory could be peaceably mcquired, in the proper political sense
of the rights of jurisdiction attaching to it, otherwise than by

Hence it was that, after the discussions of a quarter of a
century, it had come to be the setiled law of the land that
the treaty power could acquire foreign territory, and that it
lusively was competent to that function,
Mr. R. went on to say that this question had come up for
decision before the highest judicial tribunal of the country in
the case of the American Insurance company va. Canter, re-
ferred to by the h ble Benator from Kentucky, (Mr. Monz-
uxan,) when that august court had pronounced the opinion
that the Constitution, having established the treaty-making
power without qualification or restriction, it had the same ex-
tent in our Government which it had in all other Governments,
and legitimately extended to the aequisition of foreign territory.
He was no lawyer, and felt as if he was going out of his sphere
in quoting cases 10 his learned friend. He understood, how-
ever, that the honorable Senator reengnised the correctnews of
that decision in its fullest extent. He did not pretend to ques-
tion that the treaty power might acquire foreign territory ; but
he made a distipction—that when a foreign Power alienated
only a portion of its territory, and thereby dismembered iteif,
A treaty was necessary ; but the case was different when such
# Governmunt alienated the whole of its territory.  Shich was
the distinction of the gentleman. But if there was any thing
in it, the gentleman was estopped from using such an argu-

3

pose to alienate the whole Texan territory, and the gentleman
voted for it. By his own act, therefore, he had recognised the
doctrine that the treaty power was the
acquisition, even when the whole territory of a foreign Gov-
emment was by its own act to be alienated. Doubtless the
gentloman had the cases of Louisinna and Florida in his mind,
But even ndmitting the distinetion taken, that did not affect
the domestic question with us ; it affected only the other party.
The question it raised was not whether this (rovernment could
acquire the territory ofanother Government by treaty, but wheth-
er or not it was competent for u foreign Government to alien-
ate the whole of its territary without the express consent of the
people.  But there was a most obivious way to avoid that dif-

the people of Texus on the question in their own nn-
semblies.  And could not & treaty provide the same !

And here he would remind the'h bié Benator that Mr.
Madison, in the instruetions given by him at the time of the

mode should be provided of obtaining the consent of the inha-
bitants to the act of cession.

to the joint resolution which had been received from the House | mors powerful nation, on certuin conditions
of Representatives, and he would inquire whether it was not,
to all intents and purposes, in every practical sense, u treaty, :’"“‘“' be the measure and the ru
and nothing but a treaty * It was not a ¢hunge of name or a
. : variation in form which affected the substance of things. He
ephere of action ; each of them checked and was in turn | Y*785OD In ST e
: put it to gentlemen to say whether this joint resolution wasnot
checked by the others ; and thus the whole together preserved In bt n S cstiaes dodth &
not a treaty, in the language of
as Mr. Tyler's treaty, which had been submitted at the last
session *  What was u confract ? His learned friend from

peal to the people might be necessary to sanction the

ficulty.  This joint resolution provided for taking the sense of

scquisition of Louisinna, suggested that very thing—that some

ant It was according to the general
principles of the law of nations.  Vattel himself declared that
in such cases the people wers to be consulied, Now, what tion. He had hefore him n canon of constitutional interpreta-
Mr. R. said was thix : that, as the alienation of the whole was tion which he well knew the Senator from Pennsylvania must
more important than the alienation of & part, so there was a respect, for it came from an suthority before

that a t ction by which an entire territory and people are
(though he at least would seem to

would give the ** law and the prophets.” It was an authority
from the weight of which that gentleman would not detruct,
and it went directly to show that precisely such a transaction
us is now in view with thspeoplsul'l‘emhahut,. Vattel
(book 1, chap. 16) speaks of two forms of treaty, in which
one of the parties assume a subordinate relation to the other ;
the one a treaty of profection merely, and the other a treaty
by which one Power, on account of weakness, an intimate
community of interest, or other cause, submits itself entirely to
another. His lunguage wus this—first s to a treaty of pro-
tection :
“ When a nation is not eapable of preserving itself from in-
sult and u&pwuim, she may procure the protection of n more
powerful State, If she obtains this by only engaging to perform
certuin artioles, as, to pay a tribute in peturn for the safety ob-
tained, to furnish her protector with troops, and 1o embark in
ull his wars us u joint concern, but still reserving to herself the
right of administering her own Government at pleasure, it is a
simple treaty of protection, that does not at ull derogate from

¥ mvm:guty, und differs not from the ordinary treaties of
alliance, otherwise than as it ereates a difference in’ the dignity
of the contracting parties.”

Then follows a paragraph describing precisely the nature of
the transaction now before us, by wh.im ign State is
into

another, and denominating it expressly a treaty. He begged
leave to read it to the Senate : ;

“ But this matter is sometimes carvied still further ; and, al-
though a nation is under an obligation to rreu-rve with the ut-
most care the liberty und independence it inherits from Nature,

yet, when it has not sufficicot strength of itself, and teels itself | had expressly stipulated that the territory so ceded should e

unable to resist its enemies, it may liwfully subject itself to a

sed 1o by both
rties ; and the compuet or freaty of submission will thence-
of the rights of each. For,

ince the m};ﬂe who enter into subjection resign a right which
AR

naturally to them, and transfer it to nation,
they are B'erfuotly at liberty to aunex what conditions they
please to this transfer ; und the other party, by sceepting their

oreign Power " Was it | subjection on this footing, engages to observe religiously all the
ederulist, just as much | clauses of the treaty.” ” ol

He knew that his honorable and learned friend from Mussa-
chusetts (Mr. Cnoare) had, during the last session, thrown
out the idea that this was not properly the subject of treaty,
and had asserted that the records of history couid not show an
pect for the learning
and sagacity of his honorable friend, he must nevertheless be
permitted to say that on this point he thought him mistaken.
Such instances must naturally have oceurred in the mututions
of empire.  His friend well knew the frequency with which
the absorption of lesser States had occurred in the progress of
the Roman empire to universal dominion. He had® not made
this point a subject of recent inquiry : but he thought he could
net, in saying that there had been many instances of the ab-
sorption and incorporation by treaty, be mistaken. It had also
taken place in modern times. How had the vast monerchies
of Europe grown up and extended themselves but by the an-
nexation (in some cases undoubtedly by convention) of weak-
er territories around them ?  Let the honorable Senator con-
of his own admirable Prescott, and I
doubt not he will find there that the Spanish monarchy hud
been built up and established by the successive incorporations
with Arragon and Castile of the kingdoms of Granada and
Navarre. The case of Granada was directly in point, and
was s0 striking and picturesque in its character as to be fresh
in the recollection of ull. The Moorish sovereign, in the me-
naced wreck of his affairs, made a freaty, by which he surren-
dered his whole kingdom to Ferdinand and [sabella for a small-
er provinee, which also he afterwards surrendered, and finally
retired into Africa. Let the. gentleman look at the hmoﬁy of
the Low Countries—the great battle-field of Europe—and see
how, with occasional periods of national independence, they
had been transferred from one sovercign to another. Was all
this done withont treaty > Or let him turn to a still more mod-
e insta the ion bet Norway and Sweden.
Notway had been n dependency of Denmark ; Demmark, by
treaty, ceded her to Sweden, but Norway refused to be ceded ;
she set up her own banner, like Texas ; adopted a new Con-
stitution, and asserted her i nce ; but at length, being
nlmalypmnedbyﬂwadnu.the entered into negotiation, and
concluded a convention, by which she surrendered her sover-
eignty, both territory and j to the Swedish crown.

Constitution. While, on the part of Texas, therefore, an

Jw‘

Mr. R. hed said thus much in relation to the treaty-making

transferred to a foreign sovereignty is not properly a treat
ngﬂﬁummhz:: i
argument by his vote for the treaty of lnst session,) he fi

s
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of this Union were involved ; and, in delivering the
the Court, recognising and aflfirming one gf the
compromises of the Constitution, Judge sayH
“The sfist rule of interpretation, after ull, will be found to
be to look to the nature ar s of the powers,.

i

And now, with the aids and lights of contemporaneous
tory, Mr. R. invited the Senate to do what Mr, Jefferson had
said ought to be done in every question of constitutional con-
struction—**to go back to the time when the Constitution
was ndopted,” and see what was the sense in which its pro-
visions were then ically intended and understood.

At the time when the Constitution was there were
two descriptions of political communities or existences embrac-
ed within the limits of the United States ; one consisted of
orgunized Slafes, with all the powers, faculties, and instru-
ments of independent self-government in regard to their mu-
nicipal and domestic concerns, and at the same time partici-
pating in the administration of the General Government over
the Union by their Representatives in Congress. Side by
side with these was her class, isting of dependant
commauniti¢s, with imperfect and subordinate powers, and de-
mﬁ !l‘uvimu. These ‘I‘mil.:x.:i: were s:;:nnd.

i or immediately, by Congress, were without an
thMwnm{heymﬁmdeh ﬂmchm{
commuuities were doubtleas prominently in the view of the
Constitution when it spoke of new States admitted.
He did not mean to say that the clause referred only to sueh
Territories us were within the limits of the United States af
the time of the ion of the Constitution. Itapplied to all
Territories which should be included within the national limits
at the time when new States were to be formed out of them.
Virginia had ceded to the United States in 1784 the vast body
of the lands northwest of the Ohio, and in the act of cession

divided into not less than three nor more than five republican
States, which should eome into the Union on an equal foot-
ing with the original Btates. These embryo States formed one
class of candidutes for admission into the Union, and were,
of course, within the view of the constiutional provision.
But this Jwas not all.. There were several States, of large
disproportionate dimensions, within which it was fore-
seen new States must arise.  Virginia at- that time included
within lier limits what was then called the district of Ken-
tucky:— This territory was, even then, sspiring to rise into
the dignity of a Btate, and had entered into an arrangement
with the Legislature of Virginia for that purpose. Then
there was the patrioticand high-spirited community of Frank-
land—the of the future State of Tennessee—embraced
within the limits of North Carolina.
stance a community, exerciging de fucto, though in
a style of al Arcadian simplicity, many of the attributes
of independent sovereignty. Besides these there was the
Territory of Maine (within the limits of Massachusetts) also
aspiring after State dignity. There wis, moreover, Vermont,
lying within territory claimed by the State of New York, but
having long since set up n separate Government, and earnest-
ly demanded admission into the Confederacy. The Senator’s
own State, too, was at that time agitated by schemes of di-
vision, which, if they had been unfortunately carried into
execution, would have deprived her of the prond honor she
now wears of being the keystone of the Federal arch. With-
in the broad limits of Georgia—then stretching over what are
now the States of Mississippi and Alab it was impossible
not to foresee that new States would also arise. Thus the
country stood when the Constitution was adopted ; and it was
in view of this state of things, and of the fact that there was
no power in_the old Confederation to ndmit new States, that
this much perverted clanse was inserted.
Here, then, were five new States to come in out of the
Northwest Territory, besides all those other aspiring scions
from the larger States, which were springing up on all sides.
The ald Confederation, strange as it may appear, possessed
no power to admit new Stafes out of domestic territory. On
this point Mr. R. would call the attention of the Senate to &
number of the Federnlist, in which Mr. Madison distinetly
stated this defect of er in the old Confederation, and
traced to that defect igin of the clauso in the present
Gmwﬁch;iwmongmlhn power to admit new
States into the Union. Nobody knows better than the Sena-
tor from Pennsylvania that it is g tal rule, in the
construction of all remedial acts, to cousider the state of the
old law, the defect or mischief existing under it, and then the

Bhe was then in sub-
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States, but that it belonged to the treaty
was in analogy to the prineiple, though
old articles of confederation, 'We have
Confederation made provision for the admission
colonies into the' confederacy, it was to be done only
assent of nine States, being fwo-thirds of the whole nu
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treaty-making as well as legislative branch of the Government,
and that the same vote of nine States, or two-thirds, was re-
uired to enter into treaties or 1o admit Canada and the other
itish colonies into the confederacy. The extraordi-
nary claim, therefore, to admit foreign States into the Union
by & mere legislative mujority of the two Houses of Congress,
does not recvive any, the slightest countenance, even from the
old articles of confederation.

But the Senator from Pennsylvania insists ** it is nominat-
ed in thebond.” 'This wasshort and simple, ut least.
It ran thus: * New States may be admitted by Congress.”
:"s:}u is & new gme; the, 3 'I'ucu may be admitted

ongress. And the gentleman read Crabbe’s Synonymes
and Vattel's law of nations to shew us what this clause of the
Constitution means by the word Stafe."Now, with all respect,
Mr. R. must say, that neither Crabbe's Synonymes, nor Vattel,
no, nor (he hoped his honorable friend from Mississippi would
notsuppose he meant apun) Walker's dictionary, was the su-
thority by which this question was to be dey
stitution decides it for itself. s
It surely is not for me (said Mr. R.) to assume to tell the

decisions of the Bupreme Court respecting the mean-
ing of the word * State,” as used in the Constitution. The
interpretation put upon it by that gentleman and his friends,
and the very definition of Vattel, now quoted by him, had
been over and over again brought before that Court, and reject-
ed as whollyé:nqﬂmbh to the Constitation of the United
Stares. In re, to the meaning of the phrase, as used in the,
Conastitution, that august tribunal had said, through its wisest
luminaries, the Constitution must for itself.  He might

rejected Valtel's definition, under the genernl law of nations,
us wholly inapplicable 1o the Constitution of the United States.’
Mr. R. was no lawyer, et he had tried, by close and long

lights accessible to him. There had been a more recent and'
very important case, sometimes culled the Cherokee case, and
sometimes the Georgia case, (Worcester vs. the State of
Georgia, T think, ) in which this definition, quoted by the gen-
tleman from Vattel, had been ngain rejocted as having nothing
to do with the Constitution of the United States. A State of
the American Union, as the word was found in the Constity-
tion of the United States, meant a very different thing from a
State or Nation in the general unqualified sense of the law of
nations. Under the law of nations a State was a wholly sove-
reign, separate, and independent community. But this cer-
tainly was not the condition of the States of the American
Union, in the sense of the Constitution, for they were expressly
disabled by the Constitution itself from the exercise of many
of the attributes of national sovercignty-—making war, treaties,
&e. Noterm had a greater variety of significations than this
of State. In the celebrated Virginia report and resolutions of
1799 Mr. Madison said there were four different significatioris
in which it was used, and so said the Supreme Court. Some-
times it meant the territory, simply ; at other times it meant
the political community ; in other cases, the organized Gov-
ernment. In all these different senses, according to the Su-
preme, Court, it is used in different parts of the Constitation,
and in each case its particular meaning must be determined by
the context. If we wish, therefore, to arrive at the true sense
inf"which this phrase *new States” is used in the clause of
the Conatitution now under discussion, and not to “* squeeze
out of the text,” ns Mr. Jefferson says, some meaning con-
trary to the intentions of the framers of the Constitution, and
of the people who accepted it, we must, instead of referring to
Crabbe’s Synonymes, Walker's Dictionary, or Vattel, turn
to the Conatitution itself, and, in doing that, read the whole
clause relating to the subject, and not a Et", torn and isolated
from the rest. Now, Mr. President, let us read the whols
clause relating ta the subject, as it stands in the Cenati-
tution :

‘“‘ New States may be admitted by the Congress into this
Union ; but no wew States shall be formed or erected within
the jurisdiction of any other State, nor any State be formed by
the Junction of two or more States, or party of States, without
the consent of the Legislatures ufdul;mnaunm-udnwdl
as of the Congress.”

In giving to Congress the power to admit ** new States into

remedy furnished by the new law, which must be so eonstrued
us to correct the i defect or mischief which existed un-

particular I
These certainly were cases in point. But Mr. R. did not rest dﬁfﬂm‘ﬂﬂ ll:;-mﬂw. }:‘r. President, let us see what Mr. | then, were stated to be furmed or
No: its | on them ; he rested on the impregnable authority of the well- | Madison says want of power ‘
It was the | known exposition of the law of nations which he had quoted ; | federation. In the 38th number of the Federalist,

under the articles of Con-

speaking
an authority which was in the hands of every framer of the | of the Northwest Territory, which had been ceded to the [ to

United States by Virginia, and which Virginia had obtained a

*Congress have assumed the administration of this stock.

ling to the im- | They have begun to render it productive.  Congress have un- | the new State,

dertaken to do more : they have proceeded to form new States;
[that is, prospeetively ;] to erect temporary Governments, to

power, because he considered it an indisputable prelininary to
another guesti

If the g | power of making convention-
al armngements with foreign nations was delegated by the
Constitution to the President and two-thirds of the Senate, and,
in the words of General Washington, exclusively vested in
them, then he held that no other clause in the same instrument
could be so interpreted as to nullify that grant. Would the
Senator from Pennsylvania tell him that after this investiture of
the treaty power in the Executive and two-thirds of the States,

us represented in this body, it was admissible to give such a

construction to another clause of the Constitution as wholly to

overrule and subvert that power 7 Vet that was the scope and

necessary effect of the argument.  Under the power of Con-
gress to admit new States into the Union, it was contended that
a mere majotity of the two Houses of Congress could enterinto
stipulations and agreements with foreign States for their incor-
ion into our. political system, although the power of treat-
ing with foreign States had been expressly restricted to the
President and fwo-thirds of the States, as ted in this
body. Would it not be most extraordinary, indeed, that the
wise and sagacious men who framed the Constitution should
have placed so strong a check on the most unimportant trans-
actions of this Government with foreign Powers, such as the
payment of a sum of money, the surrender of criminals, the
fixing of some small and urimportant bou line, by requir-
ing the assent of two-thirds of the States, yet should have
abandoned to a simple majority of the two Houses the vast,
formidabl power of treating with a foreign na-
tion for its incorporation into our Union »  The mere state-
ment of the proposition was sufficient. Tt could not bear a
moment's consideration. Was not such a power as capable
of deranging the original adjustment of their relative interests
among the Btates as an amendment of the Constitution itself ?
And yet for the smendment of the Constitution the nssent of
three-finerths of the States was indispensably required. Was
it to be presumed, in the face of this manifest intention of the
framers of the Constitution to reserve a veto on all transactions
and agreements with foreign States in the hands of one-third
of the sovereign members of the Confedersey, that the vast

for Lransc

int officers for them, and to ibe the conditions on
which such States shall be mlrmuemn

this has been done, and done without the least color of constitu-
tional autherity.”

We have only to connect with this passage what the hon-
orable SBenator read to us from the 43d number of the Feder-
alist, written also by Mr. Madison, and we have a com-
plete clue to the true and incontestable meaning of the
clause of the new Constitution giving to Congress the
power to admit new States into the Union. After quoting
the whole elanse providing for the admission of new States
into the Union, Mr. Madison, in the number of the Federal-
ist now referred to, procoeds aas follows:

““ In the articles of Confederation no provision is found on
this important subject.  Canada was to be ndmitted of right, on

lomies, at

pilers of that instrument,
this omission, and the

of power into which Con-

"

cisively in confirmation of the o

ther back in his law learning.
repeuted, yet in his younger days, with a desire of soquiring |
such a knowledge

the Union,” the Constitution ““no new States shall
be formed or erected,” &c. new States to be admitted,

Now, sir, is it not
an absurdity to sy , would it the grossest solecism
in language even, the Congress of the United States was
i respecting the ** formation” or ** erection” of new

t, 1 do net mean to restrict this to ter-
ritory within the originad limits of the United States, but ter-
ritory within the limits of the United States at the time when
asking for admission, is to be formed or erect-
ed. The fext of the Constitution itself, then, comes most de-
ing evidence of con-
temporary history, to show what Mr. Jeflerson culls the true

the Confederacy. All | 4ng'honest sense of the instrament—the sense in which it was

&lmdbytha(}onimﬁm-ndldww&a le.

But if the gentleman still insists on his iteral mean-

ing, Mr. R. would take the li of carrying him a little fiy-
Though he was no lawyer,

of the general principles of civil and politi=
nee as is proper to every citizen of a free coun-

cal jurisprude %
try, he had read Blackstone's Commentaries, and he had there
found that of all the various sorta of interpretations, that which
is most condemned was the strictly literal interpretation. Qui
haret in litera, harel in cortice.

The gentleman said Texas was a State, was 8 new State,

s b prs d therefore we might admit her into the Union. Did he
her joining in the measures of the United Stutes ; and the other | 7 4 2 o
coh':'ﬁn, v which were evidently meant the other British eo- recollect the case of the Bohﬂ““ law, which imposed %
the discretion of nine States. The eventual extablish- | heaviest penalty on the erime of *“drawing blood in the streets
ment of neve States seems to have been overlooked by the com- | Now, it happened that a surgeon, passing along the street, saw
We have scen the inconvenience of | & man drop under a stroke of apoplexy, and bled him on .the
i spot to save his life. Now, sir, nccording to the honorable

E:en have been led by it With
'l

the new system supplied the defeet.”

The new Constitution was our
act. It was intended to forrect
the Confederation. Under the old system, there had ex-
isted, as we have seen, no authority to admit new States
arising within the limits of the United States—that was
the defect to be corrected, and this shed irresistible light
on the true meaning of the new clanse. Admission into
the Confederacy had been clamorously demanded for years by
Vermont, and the other rising communities to which I have

t national remedicl

into the Union as States. Thess young giants were uneasy
and restless under the restraints of their condition of pupilage’s
they panted 1o cast aside their tutors and governors, and to
assume the foga virilis of State sovervignty. The passage
in the 434 ber of the Federalist, quoted above, which was
rather unwittingly, ax it seemed o me, for his purpese, read
by the honorable Senator from Pennsylvania, completed the

power of ndmitting o foreign Government and peopls into the
Union would be entrusted to the vote of a mere transient party
mujority of the two Houses of Congress > It cannot be wup-
posed for & moment.

And in what part of the Constitution was this vast, imperiul
power, capable of subverting all its well-adjusted balances, to
be found *—this lever of Archimedes, with which to prize up
from its stuble foundations the whole system of our constitu-
tonal Gavernment °  Where, he asked, was it to be found ?
In the forefront of the Constitution * Tn the same phalanx of
enumerated powers, with the power to make war, the power
to coin money, the power to raise armies, 1o build navies, to
levy taxes’ No, sir. At the very foot of the instrument,
amid the odds and ends of miscellaneous provisions, [t was
releguted 1o an obweure corner ; it was pushed off into a dark
hiding-place, where it lay concealed, like some Guy Fawkes,

instrument of | beneath the Renate House, prepared to blow up and involve

in one common ruin the Constitution and the Union nfx
country. Surely, if this provision had the colossal magnit
w"lnll.,l.l'm--L ble Benator supposed, it would not have been
thus sneaked off (10 use the memorable expression of a former
distinguished member of thix bady, now no more) into a corner.
The honorable Senator hadd instructed us by reading certain
genernl rules of interpretation Inid down by Vattel ; but Mr.
R. should leave all that, and come o little nearer home. He
would ask the gentleman's attention and that of the Senate 131:
srtinent and ieal rule of construction, applying to
Cwmump"::ion of lhﬁr{a:;(tc& States, lnid down by one who had a
deeper interest in our systerm—not that Mr. R. objected to the
passage which the Senator from Pennsylvania had read. The
rules were good in themselves, but they were inapplicable to the
question. He would show that the language of the Constitution,
in the clanse now under discussion, admited of but one ration-
al interpretation, snd that in precise coincidence with the lite-
ml import of the words, us they wers y understond
and received ot the time of the estublishment of the Constita-

all true

evid (even to the proof of a negative) of the true mean-
ing of the clanse, and went conclusively to show that the
power to admit new States did not mean a power to admit
Joreign but American States.  What does Mr. Mudison sy
in that number of the Federalist? The articles of Confede-
ration, he says, provided for the admission of Canada, whose
nid in the war of the Revolution wo were desirons to oltain,
They allowed her to come in by her simply ““joining in the
mensures ofsthe United States,” and this wssent was given
unanimonsly by all the States ; for it was inserted in the ar-
ticles of Confederation themselves, which were the unanimous
act of the old thirteen States. At the same time, the articles
of Confederation provided that the other ** colonies” (meaning,
us Mr. Madison says, British colonies) might also be admitted,
but not without the wasent of nine States, forming ftwo-thirdy
of the'States then in the Confederacy. But, ut the same
time, says Mr. Madison, no l:mwdan was made by the ar-
ticles of Confederntion for the admission of new Stafes.
““'T'he eventual establishment of new Stafes,” hesayn, *soems
to have been overlooked by the compilers of that instrament.”
The words new States are italicised by him, and donbtless
with the design of contradistinguishing themn from fureign
colonies. By the former, therefore, as used in the new Con-
stitution, was clearly meant American States, to be formed
within our own territory. The provision to admit Canada |
and foreign British colomes wan introduced in the articles of
Con ‘when we were in the midst of the Revolutionary
war, in the hope that some of them would join us in the
struggle ¢ but, after the close of the war, when the vital strug-
glo was over, and we no longer needed their aid, the clanse
ahout new States was introduced into the Constitation with
exclusive reference to the state of things in our own country,
and to for the ndmission of States to be ** established
or ““formed,” using the words of Mr. Madison, within our
own tenitorinl and political . Bo far as the future ac-
quisition of foreign territory was in the view of the framers
of the Constitution, it was provided for in another part of the
instrument entirely different from thix. If the honorable Sen-
ator would look at the discussions in the Convention respect-

great propriety, tl e, | 8 'a

evils and defects of | such was not its meaning.

referred were showing aleo an impatient desire to be admitted | sel.

of interpretation, the must have been
condemned to death for his humanity, for he had **dmwn
blood in. the streets.” Such were the words of the law, but
The true was not to be
obtained from the words only, but from the eontext, from the
subject-matter, from the cause and reason of the law, and from
the consequences which would attend & given construction,
To illustrate thix same prineiple, Cicero long ago cited
one of the laws of Rome, which ordained that the mariners who
deserted the ship in a storm should forfeit all their interest in
the vessel and cargo to the man who should remain in the ves-
A ship at sea being threatened with impending destrue-
tion hy a sudden and fearful tempest, the mariners all left her
to save their lives. It there was a helpless invalid
mhm:d,whomldnoutinand.bythemofpm.
the ship was wafted into port, and his life was saved. He
knew the provision of the law, and clainted the ownership of
the vessel and cargo, as forfeited to his bonefit, becavise he had
remained in the ship. Aeconling to the new school of blind,
inexornble interpretation, his case was a good one, for it in
quite ns unquestionable that he had ** rornained in the ship,”
according to the words of the law, ns that Texas is a State,
and perhaps a litile more so.
But the Senator had quoted a name always remembered
with respect by those who knew him, that of Nathaniel Ma-
con, of North Carolina. He had conjured up the venerated
i ofthslr’lr[nnadA patriot to his aid ; hut what did his au-
prove hlinﬂall_yhnuhin bat what was already
mitted. on all hands, ” y i
Entut;.:'U' not ws a foreign State, but long after
" nion, not s a foreign that ter-
ntoryhdbcmmquhdbys y and when it was proposed
to form a new State out of it.

L

ed States as well as out of old ; and who now denied this ?
All that is eontended for is, that the new State must be form-
ed out of territory within the limits of the United States at the
time the State applies for admission.
ied, was she not n part of the territary of the United States *
© question raised in that case was, whether
ndnﬁumwﬂuhmmdwwryﬂidlw-m

in the ewigrvar limits of the United States, This was denied
by mome, who would restrict the meaning of the Constitution to

ded. The Con- |

learned legal Senator from Pennsylvania what had been the | had

refer the gentleman to the early leading case of |
va. Ehe{? where Chief Justice Marshall had utenﬁﬁ-

study, to understand the Constitution of his country by all the |

legislate L
States, except within the limits of the United States, under
positive stipulation from the old Congress should be divided | our own junisdiction, and out of our own ferritory ?  Mark
of their entire territory and national independence, with us | into not less than three nor more than five Republican States, | me, Mr. g‘rudcn
the Constitution had provided a competent power to treat with | he says:
them in the regular treaty-making branch of the Government,
and that power we were b
perative forms of the Constitution.

Bad Pt BF sakten b B
wﬂr.Nuhnh,wTuu,llnSil;_' ‘nation at this
mum:ghuﬁﬁ?w&mﬁdmﬁ&qda
m ongress ! He utterly abjuredsuch an idea.
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proceeding this
wou'd have found that there is not n of foundation
the idea he has taken up, (he could not but think a
hnnd.&l.bﬂ there ever was any vote of that body deci
that the power of Congress to admit new Btaies shor
not be confined to the territory of the United States, meaning
of course the actual territory of the United States at the time
when the new State is to be admitted. Mr. R. averred that

|

Propositions moved by Governor Randolph, in
of the Convention. "It was in the following
“ Rewolved, That provision ought (o be misde for the admis-
sion of States, law) ? the i
S ST e T
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Staies, w Junetion of government and
tervitory or otherwise, with the of u ber of voices
less than the whole.”

Before leaving this resolution let us
bearing and import. Asa part of the history
we must bear in mind thut the State of Vermont, which had
violently scparated herself from the State of New York, of
which she had been a part, and within whose lawful jurisdic-
tion she was still claimed to be by the authorities of New
York, had for years been earnestly and im nately apply-
ing for admission into the Confederacy u the Articles of
Confederation. ~ Hardly any subject more occupied and dis-
turbed the defiberations of the Continental Congress. It di-
vided the States into two distinet parties, some for, others
against the admission of Vermont. Mr, Madison, then a
member of the old Congress, was one of those who enter-
tained and energetically expressed the opinion that the adnis-
sion of Vermont, under the circumstances of her violent se-
paration from New York, and without the consent of New
York to her admission, would be a most dangerous precedent,
leading to a dismemberment of other large States, and Vir-
ginia among others, by similar unlawful means. He there-
fore steadily and firmly opposed the admission of Vermont
into the Confederacy without the express consent of New
York, as will be seen from many of his letters, contained i
the first volume of the Madison Papers. i ;

The opinions of Mr. Madison on this sulijeet are of special
importance in this connexion, because 1 know, (said Mr. R.)
from a communication of that great and virtuous man, made
with his characteristic delicacy, that he proposed and draught-
ed, mainly, the resolutions which were offered in Con
by Gov. who was selected as the organ of the views
of the Virginia delegation in that body. "With the evidence,
then, afforded by Mr. Madison's published
his opiuions on the Vermont question, we are at
to see the particular significancy and import of the
clause in the resolution just read—** provision ought
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the resolution
rend it to the was
Committee of the Whole,
referred, together with more general propositions on the same
subj ?ur.rmyamcmmm.hm
of New Jersey, to the Committee of Detail, who were instruct-
ed to report a draught of a Constitution. i

In the article prepared by the Committee of Detail on the
subject of the admission of new States, the restrictive clause in
Gor. : fien .

"Ihndol@h

(1) * New States, lawfully constituted or extablished

limite of the United States, may be sdmitted by the Legisla-
ture into this Government ; (2)but to such admission

sent of two-thirds” of the members present shall be meces-
sry.  (5) If a new State shall arise %&uﬁmﬂzd’z
of the present States, the consent of the of
States shall be also necossary to its admission, (4) If the admi
e L e mnm:w-un:m
same terms wi

make wonditions wl:'l.:*'ilhn new States concerning the pum
debt which shall be then subsisting.”

When the article was taken up for consideration in the Con-
vention, Mr. Gouverneur Mouris first moved to strike out the

stricken out by the vote of nine States
Mr. Luther Martin and Mr. Gouvernenr Morris then moved
to strike outthe second clause, requiring. the consent of two-
thirds of the menibers of Congress present to the admission of

“ New St Mﬁr within the
iwnmmwh T LA
s Government. 1f u, new State shall avise within the

of the present Mqhmi&e]#—n
tures of States shall be also necessary to such on.
In this state of things, Mr. Gouverneur Morris moved the
qu‘h@g&nnﬂhﬂhﬂhﬂ.%ﬁl

i cotrect comprehension of .
:mnd'd‘mm "?m:. and of the rensons and motives in-

such territory as was within our limits at Ihollltuﬂhl:'p-

flaenced thowe procecdings. That substitute iu in the follow-

Quincy, of Massachusetts, and it was to that objection that the words : il gl g
obwervations made by Mr. Macon were addremsed. ‘T'hy h‘h‘--nnmnmyk W‘ oo Al
not the slightest application to territory like Texns, | Union ; hat no new State shal ted
being no purt of the of nited 08 Louisi- y-d’lh 1 | he 4 o e
wnn was ut the fime (1811) when she for admission | of such State, ms of ¢
as n State into the Unien. il Now, sir, a little refloction

Dat the honorable Renator had invoked the name of Mr,

\




